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employed in interstate commerce in Arkansas, was killed through the 
negligence of the carrier. Suit was brought in St. Louis etc. Ry. Co. 
v. Hesterly. 3 under the State act, for the pecuniary loss to the 
next of kin and for the injury and pain suffered by the deceased. 
The Arkansas court held that the State act applied, and that recovery 
could be had on both causes of action; that the State act was not a 
regulation of interstate commerce, but was only a general statute relat- 
ing to the rights and liabilities of persons within the State and did not 
conflict with the Federal act, which was only supplementary. The 
United States Supreme Court held that the State act was superseded by 
the Federal act, and that the cause of action of the deceased did not 
survive to the personal representative. 

The case recognizes the principle that, in many matters falling 
within the police power of the States and also touching interstate 
commerce, the States and Congress have concurrent jurisdiction, and 
that the States may act until Congress acts. It thus upholds cases like 
Sherlock v. Ailing 4 and Savage v. Jones, 5 in which the State statutes 
were held not to have been superseded because the Federal acts 
did not cover the same field. While recognizing this principle, it 
also re-affirms the doctrine developed in the Second Employers' 
Liability Cases, 6 and in other recent cases, 7 that once Congress does 
assume jurisdiction over the field, its jurisdiction is exclusive, and 
"the laws of the States, in so far as they cover the same field, are 
superseded; for, necessarily, that which is not supreme must yield to 
that which is." This rule applies in spite of the fact that Congress 
did not in terms abrogate the State legislation, 8 and though the State 
statute was enacted prior to the Federal statute and at a time 
when Congress had not yet acted on the subject. 9 

H. C. K. 

Constitutional Law: Extent of the Power of Congress under the 
Commerce Clause: Acts included in Interstate Commerce. — The 

tendency of the United States Supreme Court appears to be toward 
asserting as wide a scope as possible for the operation of the 
Federal Employers' Liability Act. The Act is being applied in 
favor of classes of employees who, before the passage of the Act, 
probably would not have been regarded as employees engaged in 
interstate commerce. For example, in St. Louis etc. Ry. Co. v. 



3 (1911) 98 Ark. 240, 135 S. W. 874. 

* (1876) 93 U. S. 99. 

» (1912) 225 U. S. 501. 

8 (1912) 223 U. S. 1. 

'Michigan Central R. Co. v. Vreeland. (1913) 227 U. S. 59, 66; 
Northern Pacific Ry. Co. v. State of Washington, (1912) 222 U. S. 
370 Southern Ry. v. Railroad Commission of Indiana, (Ind. 1913) 100 
N. E. 337. 

8 Melzner v. Northern Pacific Ry. Co., (1912) 46 Mont. 277, 
127 Pac. 1002. 

» Rich v. St. Louis etc. R. Co., (1912) 166 Mo. App. 379, 148 S. W. 
1011. 
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Seale, 1 a yard clerk of the defendant, an interstate railroad, was 
employed to make certain records concerning cars in trains arriving 
at the defendant's yards. His duties were performed before the 
trains were broken up, were concerned with both intrastate and inter- 
state traffic, and. were necessary for the further handling of the 
cars. While crossing the yards to perform his duties, he was 
killed through the negligence of the defendant's servants in operat- 
ing a switch engine. The court of Civil Appeals of Texas held 2 that 
the case was to be decided under a State statute regulating the defen- 
dant's liability and not under the Federal act, because the deceased, 
at the time of the injury, was not engaged in interstate commerce. 
The decision was based on the ground that the yards were the 
terminal for that particular train, and since it did not appear from the 
evidence that any of the cars were destined for other points, the 
transportation of that traffic had ended. The United States Supreme 
Court, however, on writ of error, held that the deceased was en- 
gaged in interstate commerce at the time of the injury, and that the 
Federal act applied. The decision is based on the ground that, even 
if the cars were to go no further, their interstate movement had 
not ended until the train had been broken up, and the individual cars 
assigned to their respective tracks. As the duties of the deceased 
were to be performed before the train was broken up, his acts were 
a part of the interstate transportation. 

The case re-affirms the doctrine established by previous cases 
that a car in use in interstate transportation retains its character 
as an instrumentality of interstate commerce, until such transporta- 
tion is ended, 8 and that such transportation is not ended until delivery to 
the consignee. So long as anything remains to be done by the carrier 
as such before the cars are ready for delivery fo the consignee, the 
interstate transportation is incomplete.* Necessary switching of cars 
by the carrier at terminal points is a part of the interstate trans- 
portation. 5 The case does not present a situation, so often presented, 
in which the act of the employee is so remotely and indirectly con- 
nected with the interstate transportation that it is difficult to decide 
whether or not it is a part of interstate commerce. To determine 
the character of the work being done by the deceased at the time 
of the injury, the rule laid down in Pedersen v. Delaware etc. R. Co.,* 
may be applied: "Was that work being done independently of the 
interstate commerce in which the defendant was engaged, or was 
it so closely connected therewith as to be a part of it?" Under 



i (1913) 229 U. S. 156, 33 Supreme Court Reporter 651. 

* (1912) 148 S. W. 1099. 

"Voelker v. Chicago etc. Ry. Co., (1904) 129 Fed. 522. 

* State v. Parshley, (1911) 108 Me. 410, 81 Atl. 484; Shaw v. City 
of Atlanta, (1912) 11 Ga. App. 391, 75 S. E. 486; Priest v. State, 
(1912) 5 Ala. App. 171, 59 So. 318. 

* Fielder v. Missouri etc. Ry. Co. of Texas, (Tex. 1897) 42 S. W. 362. 
•(1913) 229 U. S. 146 (151). 
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the doctrine thus laid down, the duties being performed by this 
clerk were a necessary part of the proper performance of the defen- 
dant's functions as an interstate carrier. 

That the clerk, while on his way across the yards to the train, 
was engaged in interstate commerce, though not yet actually taking 
the data, seems to be unquestionable. It has been held that when- 
ever the employee is doing that which under his contract of em- 
ployment, he is bound to do, he is in the service of his employer. 7 
The clerk had already entered upon the performance of his duties and 
was as much engaged in interstate commerce as he would be in passing 
from one car to another. 

H. C. K. 

Constitutional Law: Tenement House Act of 1911: Police 
Power. — Article 1, Section XI of the State Constitution requires 
that all laws of a general nature shall be of -a uniform operation. 

Section 85 of the Tenement House Act 1 requires that, before any 
building hereafter constructed as, or altered into a tenement house, 
shall be occupied for human habitation, a certificate to the effect that 
the building complies with all the requirements of the act must 
be issued by the health department. No such requirement is made 
concerning tenement houses already in existence, and occupied as 
such. The Supreme Court has held that this section of the act is 
not repugnant to the Constitution. 2 The petitioner in the case re- 
ferred to contended that the act was unconstitutional because 
it makes an unjustifiable discrimination between building erected after 
the passage of the act, and those used as tenements theretofore. 
Much reliance was placed by petitioner upon certain cases holding 
invalid ordinances forbidding the further acquirement of land for 
cemetery purposes, but permitting burials to be made in lots 
already used for cemetery purposes, 8 and upon a case holding invalid 
an ordinance forbidding the erection of a building to be used as a 
livery stable, but permitting buildings already in use as livery stables 
to continue in such use. 4 

The court in deciding the Bohen case said that the act sought 
to be prohibited was the burial of a human body; until such an 
offense had been committed, the purchase of the lot could not be made 
the basis of a crime. This case is therefore, clearly distinguishable 
from the Stoltenberg case. Had the ordinance forbidden the further 
acquiring of property for cemetery purposes but permitted bodies 
already buried to remain so, it would probably have been held valid, 
and would have been very similar to the tenement house law, 



7 Lawphere v. Oregon R. & N. Co., (1912) 196 Fed. 336. 

1 Statutes, 1911, page 860. 

2 In Re Stoltenberg, (Aug. 22, 1913) 46 Cal. Dec. 103. 

3 Ex parte Bohen, (1896) 115 Cal. 372, 47 Pac. 55: County of 
Los Angeles v. Hollywood Cemetery Co., (1899) 124 Cal. 344, 57 Pac. 
153. 

*Ex parte Dondero, (1912) 19 Cal. App. 66, 124 Pac. 884. 



